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The defendant, Anthony Carlton, was convicted by a Shelby County jury of attempted first-degree
murder. Following thiscourt’saffirmance of that conviction, the defendant sought post-conviction
relief in the Shelby County Criminal Court, and that court denied relief. On appeal, this court finds
(1) the defendant did not prove that histrial counsel wasineffective for failing to advisehim of his
right not to testify, and (2) we are precluded from considering the adequacy of the defendant’s
appellate representation when that issue was not raised in the court below.

Tenn. R. App. R. 3, Appeal asof Right; Judgment of the Criminal Court of Shelby County is
Affirmed

SMITH, J., delivered the opinion of the court, in which James Curwoob WITT, Jr., J., and ROBERT
W. WEDEMEYER, J., joined.
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OPINION

Factual Background
The facts adduced at trial were summarized by this court following the defendant’ s direct
appeal:
Theevidenceat trid established that the defendant, d ong with aman idertified only
as"Chris", shot the victim, Beverick Phillips. The defendant shot the victim with a
.38 caliber automatic and "Chris" shot the defendant with a .22 caliber automatic.
Shell casings from both weapons were found near thevictim. A third male, indicted
asacodefendant in thiscase, was convicted of criminal attempt [to commit] murder
in the second degree. Proof was offered that this defendant and " Chris" kicked the




victimin hisupper body and face after he had been shot. Asaresult of the shooting,
the victim is paralyzed from the top of his thighs down.

State v. Anthony Carlton, No. 02C01-9311-CR-00254, 1994 WL 568438, at *1 (Tenn. Crim.)

App., Jackson, October 19, 1994). The defendant was convicted of attempted first-degree murder
and sentenced to twenty-five (25) years imprisonment. Following this court’s affirmance of the
defendant’ s conviction on direct appeal, the defendant filed a post-conviction petition.* Following
anevidentiary hearing, thetrial court deniedrelief. Fromthat judgment the defendant filestheinstant
appeal.

Effective Assistance of Trial Counsel

On appeal, the defendant claims that he was denied the effective assistance of counsel
because (1) the defendant’ strial attorney failed to tell the defendant that he had aright not to testify,
and (2) the defendant’s appellate counsel failed to challenge the trial court’s application of an
enhancement factor to his sentence.

When a petitioner seeks post-conviction relief on the bads of ineffective assistance of
counsel, the petitioner bears the burden of showing that (a) the services rendered by trial counsel
were deficient and (b) the deficient performance was prejudicial. Powersv. State 942 S.W.2d 551,
558 (Tenn. Crim. App. 1996). In order to demonstrate defident performance, the petitioner must
show that the services rendered or the advice given wasbel ow "the range of competence demanded
of attorneysin criminal cases." Baxter v. Rose 523 S.W.2d 930, 936 (Tenn.1975). Inorder to
demonstrate prejudice, the petitioner must show that there is areasonable probability that, but for
counsel's deficient performance, the result of the proceeding would have been different. Strickland
v. Washington, 466 U.S. 668, 694, 104 S. Ct. 2052, 2068, 80 L. Ed. 2d 674 (1984). "Because a
petitioner must establish both prongs of the test to prevail on a claim of ineffective assistance of
counsel, failure to prove either deficient performance or resulting prejudice provides a sufficient
basisto deny relief ontheclaim.” Henley v. State, 960 S.W.2d 572, 580 (Tenn.1997). "Moreover,
on appeal, thefindings of fact made by thetrial court are condusive and will not be disturbed unless
the evidence contanedintherecord preponderates against them." Adkinsv. State, 911 S.W.2d 334,
347 (Tenn. Crim. App. 1994). "The burden is on the petitioner to show that the evidence
preponderated against those findings." Id.

The defendant has failed to meet his burden regarding histrial counsel’s dleged failure to
inform the defendant that he need not testify. At the post-conviction hearing, the defendant testified
that, although he wanted to testify at trial, he would not have testified if he had known that the
burden of proof was on the state. Although the defendant here complains that his trial counsel
presented contradictory testimony at the evidentiary hearing, first stating that he did not remember
what he told the defendant and | ater testifying that he remembered advising the defendant that the
defendant did not have to testify, that isnot afair reading of the record. Mr. Stepter testified at the
evidentiary hearing that, although he could not specifically remember what he told the defendant,

1Actua||y, the defendant filed a pro-se post-conviction petition, an amended pro-se post-
conviction petition, and a second amended post-conviction petition. The second amended petition
was prepared with assistance of counsel.
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it was his normal prectice to inform all of his clients that the burden of proof was on the state, and
that, ascriminal defendants, they had aright to testify but also had aright not to testify. Mr. Stepter
felt certain that the defendant was no exception. Thus, the defendant’ stestimony and Mr. Stepter’s
testimony conflicted. The tria court was in a better position than this court to evaluate the
witnesses' credibility, and apparently resolved the conflict in testimony against the defendant. We
will not second-guessthe trial court’ scredibility determinations here. Thisissue iswithout merit.

Effective Assistance of Appellate Counsal

The defendant also argues that his appellate counsel wasineffective for failing to challenge
thetrial court’ sapplication at sentencing of astatutory enhancement factor. However, thisissuewas
not raised in the appellant’ s post-conviction petition or any of its amendments, nor wasit argued at
the evidentiary hearing. Consequently, therewas no testimony at the evidentiary hearing about the
adequacy of appellate representation or why the decision was made not toraise the issue on appeal.
Further, thetrial court made no findings of fact regarding the adequacy of representation on appeal .
We are thus precluded from considering thisissue. Tenn. R. App. P. 36(a). Marise E. Smith v.
State, No. 01C01-9708-CR-00342 (Tenn. Crim. App., September 2, 1999, at Nashville).

Moreover, given the remaining unchallenged enhancement factors, particularly thegravity
of the injuries sustained by the victim, the sentence is entirely appropriate even discounting the
factor about which the defendant complains. We are thereforeunable to glean any prejudice from
appellate counsd’ s actions. Thisissue has no merit.

Consequently, the judgment of the trial court is AFFIRMED.

JERRY L. SMITH, JUDGE



